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Introduction

The principle of Good faith is part of general 
principle of international law as recognised 
by the civilised nations under Article 38(1) 

of the Statue of the International Court of Justice 
which states about sources of international law. 
The principle of good faith is a fundamental and 
important pillar of international law. It is an 
important restriction on external sovereignty of 
States. The good faith principle is also recognized as 
a core principle of international law in the Charter 
of the United Nations and the Vienna Convention 
on the Law of the Treaties. However, it has proven 
difficult to enforce and implement the good faith 
principle, partly because it is vague, its parameters 
not defined and it is difficult to prove violation of 
good faith. This paper deals with enforceability of 
good faith principle, including situations where 
it is difficult to distinguish whether the breach 
of obligation is moral or legal and reparations 
in such cases. The paper simply highlights on 
how to enforce the good faith obligation and the 
interesting issues that arise if good faith principle 
is enforced. The discussion in this paper is of 
general fashion and as it is a preliminary study, 
no thorough critical analysis has been carried out.

Good faith principle in international 
law
The concept of good faith in international law 
is broad and is difficult to articulate. The good 
faith principle includes the idea that due and 
reasonable should be given to the rights and 
interests by one State to another. The principle 

of good faith has no explcit presence but it 
regulates States actions because it is universally 
accepted by all Nation States. This is unlike the 
rule propounded in the Lotus case that a State 
is free to act in any manner so long the action 
is not explicitly prohibited by international 
law.1 Good faith principle is a restriction on the 
principle of sovereignty itself. 
It is a recognised as general principle of law 
under Article 38(1)(c) of the ICJ statute.  Various 
rules such as pacta sunt servanda, abuse of 
rights and discretion, estoppel and acquiescence 
are derived from the founding principle of Good 
Faith. Article 2(2) of the Charter of United 
Nations requires the States to fulfil their 
obligations assumed under the Charter in ‘good 
faith’. “Article 26 of the Vienna Convention on 
the Law of Treaties provides that every treaty 
in force, must be performed by the State Parties 
in good faith”. Thus, the good faith principle 
is generally recognised as a guiding light in 
exercising the existing rights and obligations of 
State party rather than creating new ones. 

Relational approach to responsibility
It cannot be undermined, however, that it is 
difficult to implement the obligation of good faith. 
Further, in addition to the strictly positivist 
view of obligations of a State, it also has moral 
and relational responsibilities. For example, 
Jennifer Nedelsky propounds how relational 

 1. The Case of the SS Lotus (France v Turkey) 
(Judgment) [1927] PCIJ Ser A No 10 4.
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for what is due to us and that is how the concept 
of reparation emerged. 9 State responsibility 
can be redeemed in different ways such as 
restitution10, compensation and satisfaction
When a civil duty is breached, a civil wrong 
is said to be committed. This will lead to an 
obligation to make reparation for damage that 
has been caused by the civil wrong.  For example, 
failure to monitor space activities taking place 
within a State’s territory or activities which is 
otherwise State’s national activity may trigger 
consequence of State responsibility.11 However, 
as Bin Cheng correctly points out, responsibility 
and breaches of obligation do not necessarily 
involve the payment of compensation, especially 
when no damage has been caused.12 This can 
occur, for instance, under “Article VI of the Outer 
Space Treaty,13 if a contracting State fails to 
subject its non-governmental entities carrying out 
space activities to authorization and continuing 
supervision, and no damage has occurred to any 
of the other contracting States or their nationals 
as no State may claim reparation”. If there is no 
actual damage that has occurred to other States, 
they might not raise any issue unless there are 
some national interests in doing so. When no 
actual damage is caused, reparations can be in 
form of apology or assurance that there won’t be 
any repetition of the same.
The relational approach when applied to 
international responsibility would make good 

 9. Ibid
 10. Articles on Responsibility of States for 

Internationally Wrongful Acts, UNGAOR, GA 
Res 56/83 2001, Annex,  UN Doc A/RES/56/83 
(2002), Article 35

 11. Ram Jakhu, “Implementation of Article VI of 
Outer Space Treaty in North America” (Paper 
delivered in Eilene M. Galloway Symposium on 
Critical Issues in Space Law, 2008)

 12. Bin Cheng, “Article VI of the 1967 Space Treaty 
Revisited: “International Responsibility”, 
“National Activities”, and “The Appropriate 
State””, (1998) 26:1 J Space L 7 at 9, 10

 13. Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space, 
including the Moon and Other Celestial Bodies, 
27 January, 1967, 610 UNTS 205 article VII 
(entered into force 10 November, 1967)

dimension makes us aware of responsibilities, 
which we are otherwise unaware of.2 A possible 
illustration is that the traditional property rights 
allow us to exclude others from our property 
and we feel that homelessness is not our fault 
as we have not violated the homeless person’s 
rights. Nedelsky’s relational approach however 
provides that phenomena of homelessness 
makes us part of the collective failure of 
responsibility and being part of a society where 
a situation like homelessness exists, harms us. 
Whereas property rights creates boundaries 
by which we can keep homeless people away 
from our houses, relational approach makes 
us aware that it is by enforcing our property 
rights, which is our source of privilege and the 
homeless person’s source of misery, that we 
are keeping the homeless away from shelter.3 
According to the relational theory, it is the 
conception of rights  that insulates us from 
the suffering around.4 There is a connection 
between our right to exclude and the homeless 
person’s plight.5 Thus, Nedelsky proposes a shift 
of emphasis of relationships from the periphery 
to the centre of legal and political thought and 
practice and such shift should change the way 
we view the world. The relational approach 
to responsibility discussed by Nedelsky when 
applied to international responsibility gives rise 
to interesting questions and issues.
Responsibility is to give an account, which 
means to have one’s reckoning settled.6 It implies 
that, when the moral tribunal has done with us, 
we do not remain, if we were so before, either 
debtors or creditors.7 We pay what we owe; or 
we have that paid to us which is our due, which 
is owed to us (what we deserve).8 There is but 
one way to settle accounts; through punishment 

 2. Jennifer Nedelsky, Law’s Relations -A Relational 
Theory of Self, Autonomy, and Law, (New York: 
Oxford University Press, 2011)

 3. Ibid
 4. Ibid
 5. Ibid
 6. F.H. Bradley, “The Vulgar Notion of Responsi-

bility in connection with the theories of free will 
and necessity”

 7. Ibid
 8. Ibid
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provide reparation to India for the atrocities 
committed during the British raj in India as 
Shashi Tharoor, an Indian politician, said in 
one of his speeches.17 In Tharoor’s words, “there 
is a moral debt, that needs to be paid” and “we 
are not talking about reparation as a tool to 
empower anybody, they are tool for you to atone 
the wrongs that have been done….As far as I am 
concerned, the ability to acknowledge a wrong 
that has been done, to simply say sorry will go 
a far far far long way”18 
Thus, satisfaction or apology have been 
offered in the past as reparation for violation 
of good faith, especially in cases where there 
is difficulty in distinguishing the moral and 
legal responsibility and in cases where the 
violation is embedded in history. This is based 
on the fact that to a great extent our personal 
feelings and reactions depend upon the 
attitudes, reactions and behaviours of other 
human beings towards us.19 Peter Strawson 
gives an example that “if someone treads on 
me accidentally, the pain may be no less if done 
in contemptuous disregard of my existence, 
but I shall feel a resentment in the second 
case which I would not feel in the first case”. 
In general, relationships on personal levels 
involves some degree of expectation  that the 
other end of the line, those expectations would 
be fulfilled as well. Similarly, when one State 
suffers injury, it reacts and demands that the 
wrongdoing State makes amends, though the 
amount of reparation would depend on the 
injured State’s belief about the attitudes and 
intentions of the other State.20 In general, 
there is a demand and expectations from both 
sides. The fact that injury has been caused is 
primary evidence that such expectation and 
demand has been not fulfilled. 

 17. Shashi Tharoor, Speech delivered at the Oxford 
Union Society (28 May, 2015), online < www.
youtube.com/watch?v=f7CW7S0zxv4>

 18. Ibid
 19. Ibid
 20. Peter Strawson, “Freedom and Resentment”, in 

“Freedom and resentment, and other essays”, 
(Taylor & Francis, 2008)

faith principle and the principle of due regard to 
other States enforceable even when the principle 
is not applicable in positivist connotations. 
Seen from the relational perspective, States 
would feel obligated to answer for all their 
actions that would have impact on other States 
or their citizens, irrespective of whether such 
actions are considered “legally wrong” under 
International Law Commission’s “Articles on 
Responsibility of States for Internationally 
Wrongful Acts.”14 The obligation of acting in 
good faith and responsibility arising from good 
faith, also providing reparation, even though 
it may not be in the form of compensation, 
especially in cases where there is no violation 
of hard law, per se. 

Reparations for violation of good 
faith
Earlier, there have been examples of 
reparations for violation of good faith. For 
example, in 2016, Canada’s Prime Minister 
Justin Trudeau formally apologized, on behalf 
of the Government of Canada, for Komagata 
Maru incident in 1914. In this incident, 
376 Sikh, Muslim and Hindu passengers on 
boarded ship were denied entry into Canada 
and were forced to return India. He said that 
“Canada’s government was without question 
responsible for the laws that prevented these 
passengers from immigrating peacefully and 
securely, for that and for every regrettable 
consequence that followed, we are sorry.”15 The 
Canadian Prime Minister also promised for 
“positive actions, from learning from mistakes 
from the past and promised never to repeat 
them and as he correctly stated, one of the 
core principles of cooperation should be that 
when we have the choice of opening our arms 
to those in need or closing our hearts to them, 
we must always choose the more compassionate 
path.”16 Similarly, the United Kingdom should 

 14. International Law Commission, Draft Articles 
on Responsibility of States for Internationally 
Wrongful Acts, November 2001, Supplement No. 
10 (A/56/10), chp.IV.E.1

 15. Ibid
 16. Ibid
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The world that we live in today is very different 
from the one that existed during the adoption of the 
Charter of the United Nations in 1945. It cannot 
denied that world today has become globalized 
and interconnected. It is not possible for one 
actor to co-exist without the cooperation of other 
actors. In this scenario, perhaps there is a need to 
shift from positivist formulation of international 
State responsibility to a relational approach of 
international State responsibility. Acceptance 
of the relational approach of international 
responsibility would also mean that reparation 
be allowed for violation of such responsibility. In 
such cases, the types of reparation allowed would 
also be a question to be pondered on. 
Thus, this paper emphasizes on the necessity of 
implementation of the good faith principle and 
the issues of providing reparation for its breach. 
These cases of reparation, though important, 
gives rise to various unanswered yet important 
questions of international law

Conclusion
The central theme of this paper is how to enforce 
the obligation of good faith, especially when its 
breach cannot be strictly categorized as a legal 
breach of obligations. There have been cases 
where apology and satisfaction have been made for 
the breach of the good faith obligation. However, 
these cases are one off instances and there does 
not seem to be sufficient opinio juris and State 
practice towards recognition of non-positivist 
State responsibility. Further, the question is 
what form of reparation is expected in such cases. 
Is satisfaction the only way of reparation in such 
cases or even compensation and restitution may 
be claimed on case-to-case basis? 
These questions are very important from another 
perspective of international law–namely that 
of enforcement of soft laws. If there is accepted 
recognition of relational approach to State 
responsibility and therefore enforcement of 
such State responsibility, the difficulty of 
enforcement of various soft laws, including the 
General Assembly resolutions will be solved. 
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